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QUESTIONS, PRESENTED 


t. @ae the Defendant"s right to a fair trial 


prejudiced by the substitution of alternate jurors? 


Ne Nas the Government's application in support 


of the wire-tap orders sufficiently detailed? 


PRELIMINARY STATEMENT 


This is an Appeal from a judgment of conviction in 
United States District Céurt for the Western District 
New York (Elfvin, District Judge), entered October 12, 
ing the Defendant of conspiracy to commit 
nses against t Inited States by conducting, financ- 
ing, Ma iY supervising, directing and owning an 


illegal gamblin siness and 


conducting such gambling business, in violation of 1S) WB 


B7) -andi)S USC. Section | 1955). 


A Notice of Appeal to this Court was filed on October 


1 ANN et 


ENT OF FACTS 


In June of 1975, agents of the Federal Bureau of 
Investigation cultivated various informants, who supplied 
information as to the conduct of what was later known as 
the Joseph Lombardo Sports-bookmaking operation, which 


is the subject of this indictment. 


Various forms of informant information was received 


throughout that summer, physical surveillances were 


conducted and the investigation proceeded. On October 

31, 1975,) an application fora wixre-tap was made’ toa 
United States District dudge., The application was granted 
and two telephones located at 291 Palmdale Drive, Amherst, 
New York, were tapped. Contemporaneously the 


order authorizing a pen register device was made for 


same telephones. 


Through information received by said wire-taps and 


3 
1 
Ps 


pen register, a further application was made on December 
1, 1975, to intercept communications on televhones located 
at 3 Windham Court, Amherst, New York, as well as to 


continue the tap on the Palmdale telephones. 


The evidence received as a result of these taps and 


pen register devices was admitted at the trial, 


Defendant's Motions to rule such materials inadmissible 


having been denied prior to trial. 


During jury selection, on August 17, 1976, it 
became apparent that two of the jurors sworn to sit in 
the case had commitments, which would interfere with 
their being able to continue as jurors if the case pro- 


~ 


ceeded past Labor Day, Monday, Seotember 6, 1976. 


A 


Alternate Juror No. vas challenge on Cause on 
VOLT G22 ich challenge was disallowed, even though 
it was elicited that said juror; Mr. Fox, was in train- 
ing as an Internal Revenue Service Agent, and dealt 
directly with the interception and recording of 
conversations in his course of business, on a daily basis. 
The defense at that point in jury selection had no remain- 
ing preemptory challenges, and was forced to accept Mr. 


POR. 


On August 27, 1976, mid-way through the trial, rt, 


became apparent thi one of the trial jurors, who had 


been promised at the inception of the trial that he would 
be allowed to go on vacation, could not, im face.) change 
his plans, and requested that he be allowed to proceed. 


The Court allowed alternate No. 1 to take his place. 


Thereafter, and on September 3, 1976, another trial 
juror, Mr. Gardner, who had an outstanding appointment 
of urgency, known at the commencement of the trial, 
requester hat he be velieved of ‘further service, The 
Court left it up to the juror whether or not he would 
return for continued service on Tuesday, September 7. 

On Tuesday, September — Mr. Gardnér did not attend the 
trial, and in his absence the Court replaced him with 


Alternate’ Juror NoO..2, Mr. FOX. 


THE DEFENDANT WAS DENIED HIS RIGHT TO A FAIR 
TRIAL BY THE IRY OF 12) SELECTED BY HIM | FOR 
THAT PURPOSE. 

The starting point for a discussion of this issue 
must be Federal Rule of Criminal Procedure 24(c), which 
provides, in pertinent part: 

Alternate jurors in the order in which 

they are called shall replace jurors who, 
prior to the time the jury retires: to 
consider its verdict, become or are found 

to be unable or disqualified to perform 

their duties."- 
s face, this seems to be a rule which is guite 

simple, but it is very difficult in the application. 


See generally, Annot. Alternative Jurors in Federal Trials 


Under Rule 24(¢) of Federal Rules of Criminal Procedure, oF 


of Civil Procedure, 10 A.L.R. 


Rule 47(b) of Federal Rules 


Fed. 85 (1972). 


In the case at Bar, prior to the swearing of the 
trial jury, the Court and counsel knew) that duror Mr. 
Mason had planned to start a vacation on Monday, August 
30, 1976. The transcript of the proceedings on Friday, 


August 27, confirms this (Appendix ~' 72). 


it was clear to the Court’ at the time of Jury 
selection, August 17, 1976, that the case would go at 
three weeks (Appendix - 72 through 76). In spite 
fore-knowledge, the Court allowed the seating 
over defense objection, and when the 


appeared imminent, the defense was deprived 


1ts choosing. 


of what is reasonable cause to discharge 
a juror and replace him with an alternate has been the 


subject of many Court rulings 


It is not contended in this case that any of the 


Court's conferences with jurors and alternates without 
the presence of counsel and Defendants was imoroper. 
Sae, United States vy. Houlihan, 332 F.2d 8 (24.Ciz.) cert. 


(1964) . 


What is contended, however, is that the Court did 


have reasonable cause to either allow the seating 


of some of the jurors in this case or allow their dis- 


+e 
charge. 


The st common reason given for the discharge of 
a juror has been a juror's illness. See, €.g.-, United 
Stat es! Vv. Bie nbogen, S65 Po 2a 92) (2a Car. 1966) cert. 
den. 486 U.S. 923 (1967): United States v. Garafolo, 
385 F.2d 200 (7th Cir.) vacated on other grounds, 390 
8.144, on temand, 396 F.2d 952 (U7th Cir.) 1968) : 


United States Franks, 511 P.2d) 25 (Gtn Cir.) cert. 


aqen; 422) 0.5. 


been held that the illness of a member of 
the juror's family has been sufficient cause for dis- 
charge. United States v. Pacente, S03 F.24 543 (7th 


Cite) Cert. den. 419 U, 


A licensed practical nurse serving as a Juror, 
whose heart patient became ill was properly excused. 


United States v. Houlihan, supra. 


Snow-bound jurors, Rogers v. United States, 319 
F.2a 5 (7th Cir. 1963) cert. den.375 U.S. 989 (1964), 
drunken jurors, United States v. Jones, 534 F.2d 1344 
(9th Cir.) cert. den, 97 S.Ct. 114 (1976), and tardy 


jurors, United States v. Domenech, 476 e 2a bee | eo 


Cir.) cert. den. 414 0.8. 840 (1973), have all been 


found to have been properly discha rged. 


In a case where it was uncertain whether or not a 
juror could continue, due to his illness, a procedure 
whereby an alternate entered the Jury Room with the other 
twelve jurors, with instructions to gtand by in case he 


was needed but not to participate in deliberat ions, was 


approved. United States v. Allison, 481 ¥.24 468 (5th 


Cir.), aff'd atter remand for hearing 487 F.2d 339 


(Sth Cir.1973) cert. den. 416 U.S. 982 (1974). 


Other reasons for discharge Of 7arors, FOr mis- 
conduct or other valid reasons, have been uvheld. iB 9 
United States v. Floyd, 496: Fo20)) 98.2 2 j cert. den. 
41° Se) V669" (1974); a guror communicated to the Court 
during the trial that he had failed to respond to 
question concerning wire-taps although he harbore 
conscientious scruples against such procedures. The 
Court held that a juror may be properly discharged at 
any time, when his ability to perform has been impaired 


or he has misled the Court or counsel on voir dire. 


In United States v. Maxwell, 203) F.9d 437 (20 Cir. 
1967), another juror communicated to the Court some 


denigrating matter concerning a defense lawyer. It was 


held that the juror was properly excused and replaced. 


Where it developed that a juror knew a witness 
for the prosecution for a long period of time, although 
he had not seen him in ten to twelve years, but had 
greeted him during the Court session and later demons- 
trated sleepiness during testimony, it was held that 


the Court properly removed and replaced such juror. 


United States v. Cameron, 


Since this is a gambling case, I believe 
appropriate to observe that the "bottom line" of all 
of these cases dealing with the replacement of jurors by 


alternates is that: 


"The substitution of an alternate for a 
juror for reasonable cause is within the 
prerogative of the trial court and does 


not require the consent of any party." 


United States v. Ellenbogen, supra, 365 


F.2d at 989 


[Emphasis supplied] 


It is submitted that Mr. Mason should never have 
been seated by the Court as a trial juror in this case 
on August 17, only to have to be replaced on August zi 


by an alternate. 


On September 3, 1976, Trial Juror No. 1, Mr. Gardner, 
asked to be replaced due to the fact that he was involved 
in a business meeting on Tuesday after Labor Day, concern- 
ing School Busses in his School system. (Appendix 77 - 


85). 


Later on that d: 


a 


Tuesday, September 


whether or 


orning. 


The Court 


close off 
until nine 
the 7th. 


Gardner, 


oOo’ clock on 

Come in at 

if your situat ion 

I will be delighted 

find that you are 

Situation you 
AN ane aE anged, 


that yo 


to 


in exactly th 


you 
elabor 
then I 


that have 


inc} 


u cannot ye he 


page: 1903, Folio 


When the Court 


noted that 


stated as follows: 


Court 


is not 


you 


Gardne1 
Mr. Fox, 


seated as 


1985, 


MY. 
#1]. 


now 


‘Aa 
was 
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riont.. 
juror 
are 


\ »Y 
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you juro! 


Page 


The Court has, in fact, allowed Mr. Gardr 


decide whether or not he would be present for 


continuation of the trial. 


e 
at ed 


will 


he 


rnate 


ier to 


the 


ated. The 
requirement he replaced was evident from the 
’ 


moment he was allowed to take a seat as a prospective 


juror. The Defendant was denied the right to be judged 


by a jury of twelve who were selected after many hours 


However, when the Ag gets to the "bottom line” 


affidavit and néeicates he need for 


in addition to the normal “boiler-plate”. language, states 


the following: 


Sources O and h stated 
£ 


that they will not istify as to the 
information they have provided." 


(Exhibit 1, Page 22) 


The Agent does not enlighten us as to whether or 
not the informants would testify with immunity. He 
further does not tell us that these sources are in fear 
of reprisals. 

"The use of |‘boiler-plate* and the absence 
Of particulars in requests for wire~tap 
authorizations have not been permitted 
lest wire-tapping become established as 
a routine investigative recourse of law 


enforcement authorities, contrary to the 
restrictive intent of Congress.” 


United Staves vi. Vento, 533 F.2d 838, 849- 


60, (3ra Cir.1976) 


It is conceded that the investigation of gambling 
operations is difficult. However, the Agent does not 
factually advise us ". . . as tO whether or nor other 
investigative procedures have been tried and tailed, ox 
why they reasonably appear to be unlikely to succeed 


if tried or to be too dangerous. . . -" 18 U.S.C. 


S2o18 (1) ic). 


The allegation by the Agent that normal investigative 
techniques would not be fruitful flies in the face of the 
fact that during the trial the Agents testatied to. ‘over 
one hundred and forty four separate contacts with members 


of the alleged conspiracy during the period in question. 


Compare this with United States v. DiMuro, 540 BZ) SOs 


(lst Cir.1976) eert:den. 97 S.ct. 733 (1977). 


An important element of all the cases in all 
Circuits dealing with this question has been that the 
affidavits in support of wire-tap applications have 
indicated the unwillingness of informers to testify 
for various stated reasons. In the case at Bar, there 
are no reasons. 

"Congress legislated in considerable 
detail/an providing) for apolications 
and orders authorizing wire-tapping and 
evinced the clear intent to make doubly 
sure that the statutory authority be 
used with restraint and only where the 
circumstances warrant the surreptitious 


interception of wire and oral communica- 
TVOnS <7 


United States v. Giordano. 416 U.S. 505 
(1974) 


Knowing that the Defendant Donald DiCarlo was a 
member of the conspiracy, normal investigative techniques 
such as following, Mr.) DaCarlo would have’) led 'the 
investigators to No. 3 Windham Court and would have 
further led the investigators to the Defendant Owczarzak. 


A simple record check of Mr. Owcezarzak's car would have 


led them to him without any difficulty whatsoever. The 


investigators would then have had their five bodies and 
in a sweeping series of arrests and raids on the betting 
premises would have secured more than enough evidence to 
lead to convictions. However, the investigators took 


the short-cut and made the application for the wire-tap 


Orders. Although it has been held that United States v. 
Kalustian, 539 F.2d 585 (9th Cir.1976), does not reflect 
Ye! law of this |\Cireurt, United States v. Caruso, a5 
F.Supp. 847 (S.D.N.Y.1976), this Appellate Court has not 
expressly discarded it. An important distinguishing 
characteristic of Kalustian is that the principals 
involved were known. in the case at Bar, if would have 
been not too difficult for the investigators to discern 


just who this. “Oezie” wee. 


‘ 
In upholding the issuance of wire-tap Orders, the 


Fighth Circuit recently observed: 


"The extent of the conspiracy, as well 

as the identities of the co-conspirators 
were largely unknown to the covernment 
before the wire-taps were authorized." 
United States v. Daly, 535) F.2d) 434,438 


(8th Cir.1976) 


z 


In United States v. Matya, 541 F.2d 741 (8th Cir. 


1976) cert. den. February 22, 1977, six months of invest- 


igation had failed to reveal the scope of the operation 


or the identity of the persons involved. In that case, 


where it was further alleged that the informants were 
unwilling to testify due to fear of reprisals, it was 
stated that such application would be granted. Kalustian 
was distinguished particularly from the facts) ian that 
case on the point that there had been no progress in the 


normal investigative process. In the case at Bar, the 


- 14 


normal investigative process had revealed 98% of the 
knowledge which the Government finally utilized in 
trial, with the exception of that which was generated 


by the wire-tavs. 


in United States v. Woods, 544 F.2 2 (6th ‘Crxr. 
1976) wire-tav Orders for a narcotics operation were 
authorized where the informants were unable to explain 
sufficiently the scope of the operation and the co- 
conspirators were unidentifiable without the use of 

nn 


wire-taps. This was certainly not the state of affairs 


the time of the wire-tap appadication i his case. 


In this Circuit, in the case of United Sta 


Schwartz, 535 F.24 160 (2nd Cir. 1976), the utilization 
wire-tap evidence was approved, where the Government 

had alleged in its application the he informant was 

not in a positi give any extensive information. 

In this case, the nature and extent of that information 


is culiy set foreh in iccr (Bat. Aoent Ss ariivdavi st). 


There was not much left to the imagination. 


This Court has, in the past, expressed the opinion 
that a wire-tap application was prover where it alleged 


that the investigators needed it to secure the names of 


other co-conspirators. Although that case dealt with a 


State wire-tap authorization, the factors required to be 


alleged by the government in its application are the same. 


United States v. Hinton, 543 F.2d 1002 (2nd Caret 976), 


A leading case in this Circuit ‘concerning the 


sufficiency of wire-tap applications concerned inform- 


ation given by an undercover Agent in ‘a narcotics 
investigation. It was alleged that the normal investiga- 
tive techniques could not reveal the verson from whom the 
prospective Defendant was receiving drugs, as the supplier 
would not deal with the Agent directly. The Court held 
there was substantial compliance with the require 


the statute and observed: 


"While the Government will be well 
advised in the tuture) to anciude) a 
more detailed factual statement 
indicating the inadequacy of other 
investigative techniques, the affidavit 
herein did contain enough data to 
permit the authorizing judge reasonably 
to conclude that other means would b 
unlikely to succeed in revealing the 
scope of [the] operation and [the] 
Sources of supoly.” 


Ne 
teinberg, 


(2nd Cir.1975) cert. 
(1976) 

The application in question, which details seventeen 
physical surveillances conducted from September 6, 1975 
throuch October 13, 1975 indicates identification of 
the Defendants Lombardo, Kelsey and Silverstein, but 


absolutely no contact was made with, nor attempted to be 


made with, Conald DiCarlo, who was known since June to 
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be a part of this operation. It is likely that had the 
Agents taken the trouble to follow Mr. DiCarlo on one 
occasion, that he would have led them directly to the 
\dham Court operation and Mr. Owczarzak. This studied 
neglect casts grave doubts upon the bona fides of the 
application. It is further interesting to note that in 
the section entitled “Records Check" there is no interest 
shown in Mr. DiCarlo. Surely, if Source #1 was to be 


believed, DiCarlo was an integral part of the operation. 


the Agents did not want to find 
further about Mr. DiCarlo; that they did 
out anything about Mr. Owczarzak; that 


pursue normal investigative techniques 


eads has jeopardized their applica- 


ap Orders. 


The affidavit does not enlighten us as 

-o why this gambling case presented 

any investigative problems which were 
distinguishable in nature or degree 

from any other gambling case. In effect, 
the Government's position is that all 
gambling conspiracies are tough) to) crack, 
so the Government need show only the 
probability that illegal gambling is 
afoot to justify electronic‘survei iliance ./7 


United States v. Kalustian, supra, 529 


F.2d at $89. 


The Government knew all about Mr. DiCarlo's 


participation through their informants, but neglected 


to pursue him at all through any normal investigative 


technique. It is submitted that this fact alone is 
sufficient to cast doubt upon the bona fides of the 
initial application for the first wire-tap, dated 
October 31, 1975, and requires that the evidence gained 
as a result of that Order be suppressed as well as 


that of the Order of December 1, 1975. 


Furthermore, at the trial, testimony was elicited 
from Agent Poerstal with regard to physical surveillances 
of Mr. Owcezarzak on October 15, 1975, two weeks prior 
to the application for the wire-tap Order. 

SO throughs 34) | must remember that Agent 

was the case Agent. 

to him at that time be M wezarzak, into a parking 
lot servicing Mr. DiCarlo's residence. Interestingly 
enough, he neglects to tell us this in his application 
for the wire-tap authorization of October 31, 1975. He 
had just seen Kelsey end Owczarzak exchange something, 
follows Owczarzak to DiCarlo's house but neglects to iell 
the Court in the wire-tap application. It is submitted 
that the Government did not want to know anything further. 
Normal investigative techniques may very well have been 
successful, but the Government closed their eyes to this 


possibility. 


CONCLUSTON 


The of Conviction should be reversed, 
the evidence ppressed and the Indictment dismissed. 


Q 
ra 


sspectfully 


DAVID GERALD 
Attorney for Defendant DiCarlo 
730 Liberty Bank Building 
ffiata, New York 14202 
ra AP gb Se © Ten Pd 
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LOMBARDO (1); KELSEY (3); SILVERSTEIN (4); OWCZARZA 1K (5) | ae ee 
ome DATE bath PCIE INI a a tenet Sm — 


12/20/75| Warrant was “executed. Deft. appeared at Initial Appearance 
Coe with Atty. Geo. Doyle, of counsel for Atty. Peter Parrin 
12/29/75 | Filed Search Warrant (Magistrate Docket 75, Case 341 M) 
L/o/7 Filed Magistrate's search warrant— 291 Palmdale Drive,Amh.NJY 
“leeds Filed Magistrate's search warrant -— 1972-Green/White 

1/5/76 Filed G2Gid1Alre' Ss .search warvant -— 4285 Chestnut Ridge Rd. 
1/7/76 Filed Magistate'’s warrant of arrest - executed 12/20/76 ©” 


= 177/76 Filed $25, 000 unsecured bond 
BEST COPY AVAILABLE 


Bee 
4 1/7/76 |Filed Indictment 


1/8/76 Proceedings before the Magistrate —- Deft. waived reading | 
: of indictment and entered a plea of not guilty; reserv-4 
ing his right to move against the indictment; Motions: 
under Rules 6 and 7 are,to be filed by 1/19/76; 
argument of motions scheduled 1/27/76;'Court directed 
that the attorneys' meet. informally. with the United . 
States Attorney, within .10 days relative to discovery 
under Rule-16 and that the Government furnish certain 
items of discovery to the defendants... Bail continued 
as previously, SOC wer chigt tae “hapa Mio Lanes f 
_ Filed Govt" s' ‘motion for=Clarification wei iki 


V. EXCLUDABLE DELAY 


IV. PROCEEDINGS (continued) 
“la) \ (b) 


1/20/76 Proceedings before the Magistrate - Atty. Philip 
Abramowitz appeared with the Peft. and advise 
the court that he has been retained to re- 
present the defendant in these proceedings; 
Motions are to be filed by 1/26/76. The 
Govt. is to respond by 1/30/%6, and argument 
is scheduled for 2/3/76 at 10:30 a.m.; Bail 
continued at $25,000 recognizance 


Filed Three subpoenas (D.T.) - Ronald Pekrul, served 
1/14/76; Janice Kilburn, served 1/15/76; 
Ronald Pekrul, served 1/21/76 
1fo7/76 Proceedings before the Magistrate - No motions have 
been filed —- Mr. Abramowitz will be contacted 
to see if he intends to file motions. 


1/28/76 Filed two subpoenas (D.T.) ~ Robert Snyder, Robert 
Pickup, served 1/27/76 
1/3/76 Filed subpoena for Lyle Williams, served on 1-21-7 


2/3/76 Proceedings before the Magistrate - No appearance 
for deft.; Atty. Philip Abramowitz requested 
One week for filing of motions for deft.; 
Adj. to 2/17/76 for argument 


2/10/76 Proceedings before the Magistrate - this case was 
set on the calendar today in error. Argument 
of motions is scheduled 2/17/76 


Airs Filed Meft. Di Carlo's notice of motion for Bill 
3 os Of Particulars; Inspection of the G.J. minutes; 
Striking from the Indictment of "a/k/a “Tony; 
: and etc., ret. before the Magistrate 
2/17/76 Adj. tp 2-24-76 for argument of motions. 
2/19/76 Filed Government's answers to deft's. motions for 
discovery. 


i 
% 


2/24/76 | Proceedings before the Magistrate. Oral argument, 
on defendant's motions. Discovery is 
completes. i): . 


3/29/76 |\Filed-.Govt’s motion to move action for trial 


| 4/30/76 Court set case for trial on 8/17/76; Court will 
: advise of schedule for motions. Atty. 
abramowitz advised the court he will 
withdraw as counsel for deft. 


6/17/76 Filed Notice of retainer and appearance by Atty. | 
David Gerald Jay, who. has been retained at <... °°), 
counsel‘ by deft.,.replacing Philip Abramowitz 


6/3/76 | Atty. Jay advised the: Court=he has been retained” 
by deft; Court directed Atty. Jay to file moti 
by 6/24/76 sgt pelea : 
6/25/76 | Filed Defendant's notice of motion for an order. - 
striking any and all surplusage from the **’' an oo 
—_ a 
‘Interval 


: (per Section 1!) End Date 


Start Dore 


(c) , (d) 


‘ i4 

(cpa) 
Lt.{ Total 

Code| Days 


sep! mbar 
UNITED STATES DISTRICT couRT 7°8CPH A. Lombardo, et al 
CRIMINAL DOCKET U.Svs Donald A. Di Carlo (Deft. # 2) 


v Vr. | Docket No, [Def 


pore PROCEEDINGS { ontinued) V. EXCLUDABLE DELAY 
BN (a) (b) (cd) (a) 
= * 7-(Document No.) oi | ; — 


6/28/76 Indictment; Order dismissing Count Three of the 
Indictment, and etc., ret. 6/28/76 
6/24/76 Filed Govt's answer. to the Deft's motions 


6/28/76 Deft. to submit memo by 7/2/76; Govt. memo due 
7/9/76; Reply memo due 7/15/76; Argument on 
7/19/76 at 2:00 P.M. 


7/19/76 Argument waived on motions hy defts., submitted on 
papers 


/12/76 Filed Decision & Order - striking of aliases from 
the indictment is hereby deemed reformed 
accordingly. The Government may allude to 
such aliases in its opening statement if the 
Government in good faith expects to prove the 
employment of such aliases by said deft. or 
their employment by others in referring to or 
addressing said defendant. Deft's motion for 
severance or dismissal of Count III is hereby 
denied. His motion for a hearing concerning th 
seizure of certain automobile is hereby denied 
without prejudice to its separate consideration 
and determination out of the context of the 
instatnt criminal proceeding. His motion for a 
hearing re and suppression of identification 
testimony is hereby denied without prejudice to 
its renewal as said deft. may deem appropriate 
during trial. His motions for a hearing re 
electronic eavesdropping evidence and for an 

"“audibility hearing"are hereby dete1mined 
according to the disposition of same motions 
by defis Kelsey, Silverstein and Owczarzak-- 
Elfvin, J. 


8/17/76 Govt. moves case to trial before ujge Elfvin, 
at Buffalo, N.Y., jury is selected. 


8/18/76 Jurors enter and are sworn. Opening statements 
® Trial adj. to 8/19/76. In absence of the jury, 
court conducts audibility hearing. 
8/20/76 Filed three subpoenes Morton Isenberg, Peter 
Voight, William Vogel, served 7-8-76; Filed 
subpoena Walter Solowski served 7-17-76; Filed 
suppoena Susan Wozniak served 7-20-76; Filed 
subpoena Capt. Charles Klaffka served 7-28-76; 
Filed subpoena Hrs. tricia Pratt served 
7-29-76; Filed 2 subpoenas John Nugent, John 
F. Lettieri served 7-30-76, 
Filed 2 subpoenas Paul Valente, Cynthia Brown, 
served 8-3-76; Filed 1 supboenafierk&kG Mery Zak 
served 8-4-76; Filed three subpoenas Gerald 
Bitkowski, Ve Anner, John Firoella served 8-6-7 


NITED STATES DISTRICT COURT 
RiIMINAL POCKET 


DATE 
1976 


Vv. 
(a) 


EXCLUDABLE DELAY 
(to) |_{c) (d) 


PROCEEDINGS (continued) 


8/20/76 Filed 1 subpoena Edwin H. Banck served 
8-9-76; Filed two subpoenas Donald White, 
Bennett J. Lynch served 3-11-76; Filed 2 
subpoenas Det. Joseph Dragonette, Det. 
David Derrico served 8-12-76. 

/19/76 Jury enters, 
8/20/76; 


trial Trial adi. to 
Court continues audibility hearing. 


resumes; 


B/20/76 Jury enters, trial resumes. 


8/24/76 


“PAGh aGt, to 


8/24/76 Trial resumes 


Jury enters. 


» counsel 
Trial adj. 


& attys. 
8/25/76 


present. 


trial adj. 8/26/76; 
on motion for 


Court r@- 
mistrial by 


Trial resumes 
serves decision 
deft. Lombardo 


8/25/76 


{26/76 


Trial resumes - Playback of r:-corded 
intercepts. Trial-.adj. 8/27/76. 
3/27/76 Playback of electronic. 

trial adj. 8/31/76 


Trial resumes; 
interceptions continues; 
8/31/76 


. 


Jury enters - trial resumed - trial adj. 


9/1/76 


Trial resumes - Trial adj. 9/2/76 


B/1/76 


5/2/76 Filed subpoena Albert Mednick 


8/30/76 


9/2/76 Trial resumes 


9/3/76 Trial resumes 


9/7/76 Trial restmes 
for mistrial, 
Court reviews 
Jury leaves to 
sent jury home 
deliberation. 


Jury resumed d 
reports. verdic 
guilty on Cts. 
indictment. § 
Bail continued 
the verdict re 
polled and dis 


.9/8/76 


9/20/76 


etec., ret. 


- Trial adj. 9/3/76 


~ Trial adj. 9/7/76 

- Court denies deft's motions 

directed verdict of acquittal 

exhibits received in evidence 
begin deliberation. Court 
to:‘return on 9/8/76 to resum 


eliberation. Jury enters and 
t as follows: Defendant 

1, 2 as charged in the 
entencing set for 10/12/76;.. 
. Motion by deft. against 
turnable .9/20/76. 
charged by the Court. 


Filed Deft's notice of motion for dismissa 
9/20/76 


(continued on Sheet # 3) 
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Gp 
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UNITED STATES DISTRICT COURT 


CRIMINAL DOCKET U. S. vs Donald A DIC lo 
i ea ,ar 


y 76 


Yr | Ducket No 


PROCEEDINGS (continued) V. EXCLUDASLE 
(a) (b) 


9/20/76 Atty. Nemoyer advised the Court that Atty. 
Harold Boreanaz joins in motions against the 
verdict by other counsel. Argument pre- 
sented, Court will consider submitted after 
9/24/76, when counsel are to submit letters. 


10/8/76 Filed Decision denying defendant's motion fo 
Judgment of acquittal n.o.v., for a new 
trial, under FR.Cr.P. 23 or for a dismissal 
under FR.Cr.P. 48(b)-Elfvin,J. 


10/12/76 Defendant is sentenced on Count One to the 
custody of the Attorney General for One (1) 
Year. On Count Two defendant placed on 
Probation for Three (3) Years and a fine of 
$5,000, to run consecutively. Elfvin,J. 


10/12/76 Court will hear motion for a stay of sentence 
on 10/14/76. 


10/13/76 Filed Deft's notice of motion for an Order 
permitting bail, pending appeal, etc. , rev. 
10/14/76 


10/14/76 Filed deft's notice of appeal 


10/14/76 Court adj. motion by Deft. for bail pending 

i ue appeal to 10/18/76. 

10/18/76 Cy. of deft's notice of appeal mailed to 
deft., U.S. Atty., and the CCA with cy. of 
docket entries and form A 


’ 
10/18/76 Filed $2,500 appeal bond - Midland Insurance 
Co., surety 
10/18/76 Court set bail for deft. pending appeal as 
$2500, to be posted by noon Wednesday 10/20/75 


10/19/ 7p Filed Judgment and commitment. Commitment 
issued. 


10/21/76 Filed Ct. steno's minutes of 10/12/76 


1/4/76 Filed copy 5 CJA 21 authorization for expert 
services for Ct. Steno. ELFVIN, J. 


Ae ovae Court noted that court has signed order for 
transcript for deft. at the expense of 
the govt., court directs Atty. Jay not to 
make his copy of the transcript available to 
any of the other appellants. 


1/19/77 Original papers, clerk's certificate, index 
to record on appeal and index of exhibits, 
and copy of docket entries mailed to CCA. 
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ny hl IMIS ee etna tI, (d) 


Filed’ 13 volumes of trial transcript. 


’ ; (Document No.) ~---- en 
S21 7A TT | 


CIOL Te Filed copy 2'CJA 21 voucher in the amt. of 
$3,150.00) BUEVIN ds 
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Wn the District Court of the Cnited 


! For the Weste:n District of New York avenain Bc rON 
N EMBER L5¢5 SESSION 
THE UNITED STATES OF AMERICA ve a “A - at MPESAX 
IMPANELED NOV. 18, 1975 


~VS- 
JOSEPH A. LOMBARDO 
DONALD A. DiCARLO a/k/a "TONY" 
RICHARD KELSEY 


JACK M. SILVERSTEIN ~ i 
EDWARD A. ONCZARZAK a/k/a ‘ 


The Grand Jury charges: 


That continuously throughout the period between 


—— 


| September LL, £975 and December 20, 1975, in the Western District 
of New York and elsewhere, JOSEPH A. LOMBARDO, DONALD A. DiCARLO 
a/k/a "TONY", RICHARD KELSEY, JACK M. SILYZRSTEIN and EDWARD A. 


OWCZARZAK a/k/a "0-Z", the defendants herein, and others, un- 


lawfully did knowingly conspire, combine and agree together and 


with each other to conduct, finance, manage, supervise, direct and 
own an illegal gambling business in the form of a sports book- 
making operation which violated the provisions of Article 225 

of the Penal Laws of the State of New York, all of which was in 


violation of Section 1955 of Title 18 of the United States Code; 
OVERT ACTS 


And, during the period aforesaid, the said defendants 
and co-conspirators committed, among others, the following overt 
acts in furtherance of the said conspiracy and in order to 
effectuate the object and purpose thereof, to wit: 

(1) On November 2, 1975, the defendant EDWARD . OWCZARZAK 
a/k/a "0-Z"", had a telephone conversation with the defendant RICHARD 
KELSEY over telephone number 716-633-2225, located at Apartment 6, 


291 Palmdale Drive, Amherst, New York, during which the defendant 


RICHARD KELSEY telephonically relayed sports line information to A~8 


the defendant EDWARD A. OWCZARZAK, a/k/a "O-Z"; 

(2) On November 7, 1975, the defendant JOSEPH A. LOMBARDO 
had a telephone conversation with the defendant RICHARD KELSEY over 
telephone number 716-633-2225, located at Apartment 6, 291 Palmdale 
Drive, Amherst, New York, during which the defendant JOSEPH A. LOMBARDO 
hed a conversation with the defendant RICHARD KELSEY about matters 
relating to the operation of the aforesaid illegal gambling busin:?ss; 

(3) On November 8, 1975, the defendant JOSEPH A. LOMB2ZRDO 
had a meeting with the defendant RICHARD KELSEY and with the 
defendant EDWARD A. OWCZARZAK, a/k/a "O-Z" in the parking lot 
in front of Ferrante's Restaurant, located at the corner of Maple 
and North Forest Roads, Amherst, New York; 

(4) On November 15, 1975, the defendant JACK M. SELVERSTEIN 
accepted an illegal bet on a football game over telephone number 
716-633-2254, located at Apartment 6, 291 Palmdale Drive, Amherst, 
New York: 

(5) On December 3, 1975, the defendant DONALD A. DiCARLG, 
a/k/a "TONY" had a telephone conversation with the defendant 
RICHARD KELSEY over telephone number 716-633-2254, located at 
Apartment 6, 291 Palmdale Drive, Amherst, New York, during which 
the defendant DONALD A. DiCARLO, a/k/a "TONY" and the defendant 
RICHARD KELSEY discussed matters relating to the operation of the 
aforesaid illegal gambling business; 

(6) On December 5, 1975, the defendant RICHARD KELSEY 
accepted illegal bets on sporting events over telephone number 
716-633-2225, located at Apartment 6, 291 Palmdale Drive, Amherst, 


New York; 


4 TT CVYARA TY a 
(7) On December 8, 1975, the defendant JOSEPH A. LOMBARDO 9 
had a telephone conversation with the defendant RICHARD KELSEY 

Over telephone number 716-633-2225, located at Apartment 6, 


291 Palmdale Drive, Amherst, New York, during which the defendant 


JOSEPH A. LOMBARDO and the defendant RICHARD KELSEY discussed matters 


: . Be gala i i ousiness; 
relating to the operation of the aforesaid illegal gambling business; 


All of which was in violation of Section, 371 of 


Title 18 of the United States Code. 
COUNT IL 
AND THE GRAND JURY FURTHER CHARGES: 


That continuously from September 1, 1975 through 
December 20, 1975, in the Western District of New York and elsewhere, 
JOSEPH A. LOMBARDO, DONALD A. DiCARLO, a/k/a "TONY", RICHARD KELSEY, 
JACK M. SILVERSTEIN and EDWARD A. OWCZARZAK, a/k/a "O-Z", the 
defendants herein, unlawfully did conduct, finance, manage, supervise, 
direct and own an illegal gambling business in the form of an 
unlawful bookmaking, operation involving sporting events which violated 
Article 225 of the Penal Law of the State of New York, and all of 
which was in violation of Section 1955 of Title 18 of the United 


States Code. 


COUNT It 


AND THE GRAND JURY FURTHER CHARGES: 
That on or about December 20, 1975, in the Western District 
of New York, JOSEPH A. LOMBARDO unlawfully did destroy certain 


proper‘ y, namely flash-paper, in order to prevent its seizure, 


before the said property could be seized by Special Agents PETER J. 


SOFIA and JOHN E. GILL, JR., of the Federal Bureau of Investigation, 
who were then and there duly authorized by law to search for and 
seize the said property; 

All of which was in violation of Section 2232 of Titie 18 


of the United States Code. 


RICHARD J. ARCARA 
United States Attorney 
Western District of New York 


A TRUE BULL: 


SEDINGS RESUMED, PURSUANT TO RECESS, COMMENCING AT 5:05 P.M 


(Defendants present, .ounsel present, jury 


present.) 


CHARGE OF TRE COURT 
| THE COURTS Now, I will try to make this as brief and 
as succinct as I can. Of necessity, it is my 


Guty to tell you what all of the aspects of 


| 
| 


the law sare that bear upon your deliberations. | 


| 
} 


Before I do this I will mention one point that 


should bear in mind while I tell you what 


| 
| 
| 


lew is, I said it before and the attorneys 
havea said it, that is, that it is your duty 
and yours one to determine the facts in the 
case, and that includes the guilt or the 
innocence of each of the cefendants. Alsol 


may refer briefly to my recollection of the 


facts at one point or another, I don’t know if | 
I shall, but if & do it is merely to assist 


you in understanding the rules of law which I 


am going to tell you about. You are not to 


consider any such reference I may make here 


or that I made during the trial as in any way 


indicative of any verdict that I think you 


H. T. Neel & E. F. hKnisley 
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should render, and also the fact that I have 
Gented motions which have been made from time 
to time by Gefense counsel or by the attorney 
for the Gove ent or ruled upon their objec- 
tions to different questions in certain ways, 
is not to be taken as any expression by me 
upon the facts of the case and, of course, even 
if you should so consider it,*you would ignore | 
any such opinion that I might have, and I 
stress to you that I have none. Rely wholly 
on your own ré 
Go not be influenced dy | 
what any | 
attorney way have mace j sening or Guring the 
course of the trial or 
argurcnts. 
Ve heave three counts in the indictment, 


an@ I will co through them one at a time, 


Count 1 of the indictment says, “That continu- 
ously threughout the period between September 
1975 and December 20, 1975, in the Western 
District of New York -- and I tell you that 


the Western District of New York comprises 


those seventeen counties which lie in the 


western end of this state, and those seventeen 


H. T. Noel & E. F. hnisley 
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' . 


include Erie County -- in the Western District 
of New York, and elsewhere, Joseph A. Lombardo) 
Donald A. Dicarlo, Richard Kelsey, Jack M. 


Silverstein and Edward A. Owczarzak, the 


defendants herein, aad others, unlawfully did 
knowingly conspire, combine and agree together 
ond with each othsr to conduct, finance, manage » 
supervise, Girect and own an illegal gambling 
in the form of a sports bookmaking 
h violated the provisions of 
the Penal Laws of the State of 


2 


sw York, all of which is in violation of 


18 of the United States 


You will see, as you see the indictment 
which will coma to you in the jury room as 
Court Exhibit A, a certain listing of what is 


known as overt acts, and under that it says, 


“nnd @uring the period aforesaid said Ge fenca 
and co-conspirators committed, among others, 


the following overt acts in furtherance of 


said conspiracy and in order to effectuate 


the object and purpose thereof, to wit -- and 


there are seven numbered paragraphs, the first 


one, Number 1, "On November 2, 1975, the 
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defendant, Edward A. Owczarzak had a telephona 


conversation with the defendant Richard Kelsey 
over telephone number 716-633-2225, located 


at Apartosnt 6, 291 Palidale Nrive, Amherst, 


Guring which the defendant Richard 


telephonically relayed sports line 


| 


| 
- 


° . « mA | 
information to the Gefendant Edward A. Owczarzake 
| 


Secondly, on November 7, 1975, the defendant 
Joseph A, Lombardo had a telephons conversation 
with the Gefencant Richard Kelsey cver tele- 
phone number 716-633-2225, located at eeaveuans 


6, 291 Faindale Drive, Arherst, New York, 
' 
| 


Guring which the defe-dant Joseph A. Lombardo 


had a conversation wit? the Gefendant Richard | 


matters relating to the operation 


aforesaid illegal gambling business. 
on Noverber 8, 1975, the defendant 
A. Lombardo had a meeting with the 


| 


defendant Richard Kelsey and with the defendant 


gdward A, Owczarzgak in the parking lot in 


front of FPerrante’s Restaurant, located at 


the corner of Maple and North Forest Road, 


Amherst, New York. Four, on November 15, 1975, 
the defendant Jack M. Silverstein accepted 


an illegal bet on a football game over telephone 
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number 716-633-2254, located in Apartment 6, 


2S1 Palmdale Drive, Amherst, New York. Numbex 


five, on December 3, 1975, the defendant 


Donald A. DiCarlo had a telephone conversation 
with the defendant Richard Kelsey over tele- 
phone number 716-633-2254, located in Apartment 
6, 291 Palmdale Drive, Amherst, New York, during 
which the defendant Donald A, DiCarlo and the} 


defendant Richard Kelsey discussed matters 


aforesaid 


illegal gambling business, f, on December 
975, the defendant Richard Kelsey accepted 


jal bets on sporting events over tel 


~ 


ner 716-633-2225, located at Apartment 6, | 


91 Palmilale Drive, Amherst, New ‘ork. Number 


| 
seven, on December 8, 1975, the dufendcant 


Jeseph A. Lombardo had a telephone conversation 


with the defendaht Richard Kelsey over tele- 


phone number 716-633-2225, located in Apartment 
6, 291 Paimdale Drive, Amherst, New York, 
during which the defendant Joseph A. Lombardo 


and the defendant Richard Kelsey discussed 


matters relating to the operation of the 
aforesaid illegal gambling business." And 


then the conclusory paragraph, “All of which 


d. T. Noel & E. F. Knisley 
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ee < © NEV OR 


Title 


was in violation of Section 371, 
States Code.“ That section provides 
part as follows: 


conspire to commit any offense 


"Xf two or 


pi , 
in pertinent 


persons 


and one or more 


she United States, 


xexso0ns Go any act to effect the 


i each shall be p 


Ccngpiracy, 


ished as the law provides,.® 
Se 


» Count 1 alleges that from 


noer 20, 1975, th 


TT cae me een 
ee Co Nee me 


illesal sambling 
in 


which is, firstiy, 


violation of the law cf the state in which it 
involves five or more 


super= 


is conducted; secondly, 
persons who conduct, finance, manage, 


vise, direct or own all or any part of such 


business, and third, has been or remains in 


substantially continuous operation for a 
period in excess of thirty days or has a gros 
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revenue of $2000 in any single day. 


The type of gambling businass involved 


| 
| 
| 
this indictment is that of a bookmaking overa+ 


tion involving sporting events, Because the 


” 


foderal law definas in part an illegal gan 


~ 


business as one which is in violation of the 
| 
law of the state in which it is conducted, 


we Wd 
i 


which of course is Kew York State, we necessarily 


} 
| 


turn to the law of the 


Article 225 of the Waw Y¥ ‘ Penal Law 


firstiy, 


eneaged in 
gam sling whan he stake something 
of value upon the outcora of a contest of 
future coatingant event not under 


| 
} 


his control or influence, upon an agreement 
or understanding that he will receive some- 
thing of value in the event of a certain 
outcome.” Subsection 9 of that same section 
Gefines bookmaking as monning advancing 


gambling activity by unlawfully accepting 


bets from members of the public as a business, 


rather than in a casual or personal fashion, 


upon the outcome of future contingent events, 
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and te edvancing of gambling activity is 

defined in Subsection 4 in this way, it says 
that a person advances gambling activity when) 
acting other then as a player he engages in 
conduct which materially aide in any form of 


gambling activity. Such conduct includes but| 


is not limited to conduct directed toward the! 


creation or establishrent of a particular 
| 


scheme, device or activity involved, toward 


uisition or maintenance of premis 


s 


axrxcangecent of any of its financial 
‘coward any other phase 


Gne aeévances gambling 


or other authoritative control ovar premises 
being used with his knowledge for purposes o 
gambling activity he permits such to occur 
continue or makes no effort to prevent its 
occurrence or continuation. The New York 
laws are not directed against the bettor, bu 


are aimed at those persons involved in the 
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businouss of gambling, and thus a player is 
excluded from criminal responsibility. Undar | 
New York law a player means a perscen who en- 
gages in any form of gambling solely as a 


contestant or bettor without ceceiving or 


beconing entitled to receive any profit the 
fron, other than personz ambling winnings, 


and without otherwise rendering any material 


| 

| 

| 

assistance to the establishment, conduct or | 
| 

| 

o 


operetion of the particular gambling activity 
on who engages in bookraking, and that | 
! 
which refers to thea defined term, 
State law 


+ ri gas 


provides 

sambling when he knowingly advances or profita 

rom unlawful gambling activity, and lastly, 
all gambling activity is unlawful unless 

ised by 

New, keep in mind that these defendants 

are not being charged and have not been charged 

here with any violation of New York State law. 

There have been allusions to the fact that 


this case ought not be tried here in Federal 


court, and that the Government, the prosseutous 


are trying to make a federal case out of it. 


H. T. Noel & E. F. Knisley 


OFFICIAL REPORTERS, U. &. DISTRICT CoOuRT 
WESTERN DISTRICT OF NEW YORK 


19 


20 


21 


22 


£3 


24 


25 


1 


Well, what wa 
federal case. 
a viclation of 


you on the New 


are concerned with is only a 


The Cefendants are charged with 
federal law. I have instructed 


York State law as it pertains 


to bookmaking only because the federal law 
Gefines illegal garbling business as one which 


o¢< + a %.. ene = uw rs ath 
violates the laws of the Stste of New York in| 


to establish an illecal gambling businass is 


conduct, finance, manage, supervise, direct 


or cwn all or part of it. Those six verbs | 


w 


meaning. The word “conduct” as used does not 


-efer to mere betting custe ers or players 


who ugtrely patronize a gambling business, but 
to conduct msans to carry on, and refers to 
both high level bosses and streat level 


employees, employees such as we might have 


testimony about here who man telephones, It 
includes all those who p.rticipate in the 


operation of a gambling business, regardless 
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how minor their role, and whether or not they 


would be labelled collectors, agents, runners, 


workers, employees, writers 
ant contractors who provide necessary 
| 


| 


person who accepts layoff bets may | 
a necessary participant in the 


operation of a gambling business, and he can 


rioted if any of the following factor 


Evidence that the person provided 


mlar market for a high voluma of such 


Out to ba available for 


tial secvice, 
supplying of line information or evicence 
that the person was conducting his own 
regularly 
exchanging leyoff bets with other bookmakers. 


afore a person who accepts layoff bets can 


business, it must be shown if ha was an 


intrical part of the bookmaking business. 
°° 


Evidence that the person accepted occasional 


layoff bets without more is insufficient to 
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find that he conducted an illegal gambling 
business. One of the listed factora or other 
evidence that the frerson was an intrical part 


of the bookmaking operation is necessary. 


To finance means to wake funds available. 
To panage means to run it or to have an 
important voice in the direction of the busi-| 
ness. To supervise mez to oversees or to 


give direction to the operation. To direct 


| 
| 
| 
] 
| 
| 
| 
| 


means to control the activities, To own means 


title in sore demonstrable way to ail) 
| 


yx part of the business, such as sharing in 
at least five individuals must be 
end result or goal of the 
wer than five but at 
least two can have conspired to violate this 
federal law. The five or more 
can have various roles and overlapping roles, 


for example, the ownership or the direction 


er the supervision or the manacemant or the 

financing or the conduct can be by one person 
er by more than one person. Also one person 
can have more than one role, such as one can 


own, and/or direct and/or supervise, and/or 


. 
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manage, and/or conduct the activity. If you 


find that one person owned and directed and 


i | 
supervised and managed and financed the 


activity, and that at least four other persons 
| 
conducted the activity, as the Government 


contends, that is sufficient violation, frem 
| 
| 


the point of view of numbers, of the federal 


law, and if such violation be the aim of a 
| 


| 
conspiracy, then Section 371 has been violeted”. 


| 
Your determination as to who were to be 


the part ants need not bs limited to the 
five men who have 
ment, 
and you can find that there were 

names you may or may not know, but who 

erwise fully and specifically ident fibd 

to you, wera participants. If you do, that 
would be sufficient to ba a violation of 
Section 1955, and if such violation be the 
end result or goal of a conspiracy of two or 
more persons, then that would be a violation 


of Section 371. 


The third element of the federal statute 


which prohibits illegal gambling businesses, 


namely, Section 1955, is that the gambling 
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activity was in substantially continuous 
operation for a period in excess of thirty 
days or had a gross revenue of $2000 in any 
one day. ‘The Government is not required to 


. 
h 


prove both of 1S it is sufficient if the 
or the other. If you 
>laced in any single cay betwean 
December 20, 1975 totalled 
$2000, that would be sufficient on 
a finding that the gambling 


-nue in that amount 


ther hand, yo 


st money or whether it vaceived $2000 in| 


in any single day that it was in operation. 


Now, a conspiracy is a combination of two 
er more persons by concerted action to accau=- 
plish sow unlawful purpose or to accomplish 


a lawful purpose by unlawful means. Thus a 


conspiracy is a kind of partnership in criminal 


| 
purposes in which each member becomes the 


agent of every other member, and the gist of 
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the offense is the combination or agreene 
to violate or disregard the law. Mere similarity 


of conduct among various persons and the fact | 


they may have associated with each other and 


may have assembled together and discussed 
| 
coxson aims and interests, does not necessarily 
establish proof of the existence of a ecemmplarkeer 
tTowever, the evidence need not show that the 
nioexs enter into any express or forral sees 
directly by words spoen or| 
between or among themselves! 
or purpose was to be or the| 
the reans by which the 
was to be achieved. Yhat 
must show in order to establish 
proof that a conspiracy existed is that the 
members in some way or manner or through sani 


ce positively or tacitly came toa | 


common and unlawful plan. It is not necessar 


for the prosecution to prove that all of the 


mutual understanding to try to accomplish a | 
| 
| 


means or methods set forth in the indictment 


or that all such means or methods were actual 


were agreed upon to carry out the conspiracy 
i 


used or put into operation, but it is necessary 


< 
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ee 


| 
7 that the evidence establish to your satisfac- 


| tion one or more of the moans and methods 


| 
; | Gescribed in the indictment was agreed upon 
to be used in an effort to effect or accomplish 

} 
5 | hi 
7 fF soma object or purpose of the conspiracy, 43 | 
6 charged in the indictment, | 
4 
rt Now, one may become a nenber of a conspiracy 
8 without full knowledge of all of the details 

| 
a of the conspiracy. On the other hand, a persqn 

| : | 
" who had no knowledge of a conspiracy, but 

| 
} | . - * 
m4 werely happsns to act in a way which furthers 


> | 
ie an object or purpose of ¢ 


| : ” 4, 7 « ~ | 
| nay £ind that a Gefendant or any other person) 


become a mombar of a conspiracy, the 


has 


hat the conspiracy was 


| 


evidence wast show t 


« - Yn th ro 
sd and that tne os 
| 


| 
ol 
18 || Saw 
| fo 
| 


imed to have been a member, knowingly 


" | who is cla 
i | and willfully participated in the unlawful 
' | plan with the intent to advance or further 
! “ | soma object or purpose of the conspiracy. 
” | To participate knowingly and willfully means | 
2 to participate voluntarily and understandingly, 
and with a specific intent to do some act which 
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the law ferbids or with a specific intent to 
ch the law requires to | 

pay, to participate with 

sobey or disregard 

the law. So if a defendant or other person, 

with understanding of the unlawful character 

of a plan, intentionally encourages, 
of furthering the 
‘taking ox 

cnowing and@ willful participant, a conspirator. 
sovingly and willfully joins an existe 


spiracy is charged with the same respoh= 


In 
any other porsen was a merber 


spizsacy, you are not to consider what) 


ray have said or done, that is to say,| 


} 
+ | 
or other person 


in a conspiracy must be established by evidence 


as to his own conduct, by what he, himself, 

The indictrent charges a con- 
spiracy among the named defendants and others 
| 


who are unnared in the indictment. A person 


cannot conspire with himself, and therefore 


you cannot find any defendant guilty of the 
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A 
a O? 6) 


conspiracy unless you find beyond a reasonable 
| 


| 
} 


Goubt that he participated in the conspiracy 


with at least one other person, whether such | 


other porgon be one of the nared defencants | 


or one of the unnamed cthers., If and when it) 
cnrsa fron the evidence that a conspiracy 
existed, and that the defendants or any one 
of them was one of the m 
thereafter knewingly done and the 
coafter knowingly mada by any person Llike-= 


by you to be a menber, and while he 


considered by you as 


28 


5a as to the member defendants 


| 


scts and state-< 


may he occurred in the absence and | 


without the knowledge of then or him, aati 
the acts and statements were knowingly done 
and rade during the continuance of the con- 
spiracy, and in furtherance of an object or 
purpose of the conspiracy. Otherwise, any 
ect done or any admission or incriminatory 
statement made outside of court by one perso 
may not be considered as evidence against any 


person who was not present and heard the 


statement mde. Therefore the acts or state 
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nts 


r r~ 29 
2027, *"<? 


of any conspirator, which were not in furthers 
ance of the conspiracy or which were mde 
befora its existence or after its termination, 
may be considered as evidence only acdainst 


arson doing them or nmiking them, 


ur congideration of tha evidence 


~ 


tharged offense of con-| 
Jnether 
alieged in 
If you conclude that the 
id exist, then you next determine 
hather or not he will- 
cy. tf 
wo I 
and later 
fine it for you -- it appears 
easonable doubt from the evidence 
thet the conspiracy alleged in 
indictment was willfully formed and that 


a perticular cefendant willfvliy became a 


nwarber of the conspiracy, either at its 


inception or afterwards, and that thereafter 
one or more of the conspirators knowingly 
committed one or more of the overt acts, whi 


I read to you, namely, one or more of the 
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were Listed at the end of 


in furtherance of 


may be a conv 
irators may not have succe ded in 
x common object or purpose 
4 in so doing. 
srticipation 


guilt 


yncant my be 


the conspiracy. 
nct itself need not be criminal in 
if it is considered separately and 
apart from the conspiracy. It may be as 


jnnocent as the act of a man walking across 


the street or driving an autonobile or usin 
1 


| 
| 


a telephone. It muet, however, be an act 
which follows and tends toward the accomplish- 
ment of the plan or scheme, and must be 


knowingly done in furtherance of some object 
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of Section 
that there 

teil you, 
that this num>er nor any other number 
than two has no pertinency as to wl oil 
end result 


yeever, hava 


Cwo 


Federal 


into existence 
icipants, which if it 
ection 1955 of the 
erel Criminal Cod There are four 
tial elements which are req fo be proved 
in order te establish the offense of conspiracy 


as charged in the indictment. I have alluded 


to some of them generally, but specifically | 


and firstly, it must be shown that the con- 
Spiracy Cescribed in the indictment was 
willfully formed and was existing at or about 


i 
the time alleged. Secondly, that the defendant, 
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@ guilt you sre considering, willfully 
became a marber of the cons; iracy. Third, 
that ona of the conepirators thereafter know~ 

at least one of the overt 
acts charged in the indictment at or about 
the time and place alleged, and fourth, that 
ch overt act was knowingly done in further- 
ance of norms object or purpose of the 
ae «cl $ 7 ‘ye, A Yt | whe uld fi ae yond “a 
reasonable doubt from the evicence in the case 
that the existence of a conspiracy cl axged in 
the indictment has been proved, and that 
ic@ of the conspiracy one 
ed was knowingly done 
irators in furtherance of 
onapiracy, than 
proof of the conspiracy offense charged is 
complete, and it is complete as to every 
person found by you to have been willfully a 
mamber of the conspiracy at the time the overt 
act was committed, regardless of which of tha 
conspirators did the overt act. 
Now, as stated before, the burden is 


always upon the prosecution, the Government, 


to prove beyond a reasonable doubt every | 
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aseential ele nt of the crime charged, and 
the law never imeoses upon the defendant in 

a criminal case the burden or duty of calling 
any witnesses or producing any evidence, While 


the indictment charges that the conspiracy 


oxisted from about September 1 to Decerber 20, 


not cusential that the Governwent 
rove that the conspiracy started or ended on 
9 specific dates, rt is 
in fact the conspiracy vas 
dat or about the 


in the indictment, and 


nt or ak 

the indictment, 

iow, in addition to the conspiracy count 

wnt, which was Count 1, I will | 

next deal with Count 2, which charges each 
of these five defendants with the actual 
substantive violation of Section 1955. Before 
I proceed to charge and explair the law with | 
respect to the substantive offense charged 
in Count 2 of the indictment, I have a word 


of caution, When I discussed the conspiracy | 
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count, which was Count 1, I instructed you if 


you first found the defenc Sant to beco a 


3 | member of a conspiracy, you then and only then 
4 eonld consider acts and declarations of each 

2 co-conspirator as evidence against all 

6 you Zound to have joined the conspiracy. his 


7 rule does net apply and should not ke applied 


dh Ue 


8 | by you in your deliberation oa this substan- | 
! 1 
| | 
9 | tive count, “substentive” being a term that 
| 
ae | we tend to apply as oppesed toa conspiracy, | 
| oct UT a | 
| ucon which I am qoing to instruct you. In 
< | 
| | 
12 | coasidering this substantive count you are 


| 
3 | not to consider what others may have said or 
| 
| | 
4 | one, he substantive count may %e established 
| 
i} | 
15 | only by evidence of e defendant's oen conduct, 
| | 
| | 
| i] 
16 | what he, himself, did or said, Thus when you 
a are considering the substmntive count, Count 
18 | 2, any admission or ineriminatory statement 
| 
19 | made or act done by ene person may not be 
20 | considered as evidence against another person, 
2) | including a defendant, who was not present 
i 
; i 
22 and did not hear the statement made or see 
23 the act done. 
24 Count 2 of the indictment reads: That 
| 25 continuously from September 1, 1975 through 
| 
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ecanzer 20, 1975, in the Western District of 
New York and elsewhere, Joseph A. Lombardo, 


Donald A. BiCerlo, Richard Kelsey, Jack M. 


stein and Rdwsrd A. Owczarzak, defencants 


“ 


fully cid cenduct, finance, 


| 


~ « | 
unlawful beckmakin 


events which 


explanation of the wu 


to which the claimed conspiracy was 


which alleges each defendant actually violated 


Saction 1955, I will out of an excess of caution 


again discuss that section with you, and Section 


1955 of Title 18, United States Code, provides 
in pertinent part: "whoever conducts, finances, 


manages, supervises, directs or owns all or 
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P 


part of an illegal ganbling business shall 
as the law provides." An illegal 


ness is defined in Section 1955 


law of New York State in this instance 


and, secondly, involves five or more persons 


er own all or part of the 


ially continuokLs 


* s 


a gambling business in 


e& “* co $6 mu eee eS 
Gi @ Spar eS SOOAMAK LAG 


in the Western District of New York. Second, 
that such gambling in was in violation 
of the laws of the State of New York. I have 
already told you that under New York State 

| 


law bookmaking maans advancing a gambling | 


activity by unlawfully accepting bets from th 


public as a business, rather than in a casua 
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or personal way, upon the outcome of future 
contingent events not under the bettor's control, 
that a person violates New York State law when 
he knowingly advances or profits from such 
unlawful gambling activity. Now, thirdly in 
the elements, that such gambling activity was 
tantially continuous operation fora | 
period in excess of thirty Gays or had a gross 


revenue o% Vf + Say and. acai 1, 
revenue , ss ay ama » egain, tive 


Govermnent 2 both of those, and 


the Government proves 


sas 4 ar a ‘ oe of Ss Te 
SULTLCOLEME WwWoLen co vase 


a gross revenue 


you find there 


| 


in substan- 


operation in excess of thirt 


ztter whether the business 


made a profit or whether it lost money or 


* 


shether in fact then it did have bets on any 


in excess of $2000. The fourth 


element, that five or mora personas were involved 


in the gambling operation as persons who con- 


ducted, financed, managed, supervised, directed 
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or owned all or part of the business. I 
have already definsd for you what those terms | 
moan. And fifth, as to any particular defen- 
Gent, that he participated in this gambling 

| 
in at least one of the role ceieiaes 


= 


in conducting it, 


of viclating Section 
at least five people did unlawfully 
this litany, 
nd important -- did unlawfully 
manage, supervise, direct 
or cwn all or a part of an illega 


business in the form of an unlawful bookmaking 


operation which violated the provisions of 


Article 225 of the Penal Law of the State of 


New York. In addition, you must find that a 
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2037 


| 
| 
21 


least five people were involved in the iile 


x 
iH 
a 


cambling activity for a period of in excess of 


thirty Gays or at least five people were involved 


Gay when the ill 


enue of $2000 or more} 


in the absence of finding 


of 


sohones from battors, giving 


firencial records, 


and tr g pay and collect figures to 
others. If you find that these individuals 
rendered raterial assistance in the conduct 
of the gambling operation which is charged 


to the indictment, then you my find they 


were involved in the conducting of such gambling 
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charged, The 


were so involved 


ve ae me 
re Giscussed the 


Gefencants,. 


nvolved with that business, 
acquit the defendants 
with the other business. If you find there 


wore two grovps, then you must determine 


whether or not this really was one business, 


and in such determination you can take into 
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account all of the agsociations that you 
between them to deterinine whether or not they 
ra casual, whether or not they were inter- 


rant, whether or not they were essential 


isxying on of the business. If they | 


+ 


| 
hatever was done through a spirit 
| 


ip and it was not necessary for the 


er businesa that those | 
course the busi-< 


the essociation, whatever it was, would 


susiness, If you find, 


} 
j 


12 could not operate 


busineas,. 


ork + 


—— - * 
sere nas 


baer gure nd evicence con= | 
serning whether the defendant DiCarlo was 
Such a finding by 
vou would not necessarily foreclose your 
finding that he also was a participant in the | 
other gambling operation. He could be an 


independent businessman and a participant, 


not by the same acts, but at the same time, 
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How, I had mentioned unlawfulness, and 
unlawful as regard to gambling is defined in 
York Fenal Law as gambling not speci- | 


fically authorized by law. You will note that 
| 


in describing the elements of the crimes I 


huve said that the defendants must have acted | 
owingly and intentionally, and this does not 
its must have been aware that | 

criminal or that it violated 

United States, it simply means | 

have known what they were doing, 


neting voluntarily, Geliberately 


s3 or other innocent 


determining the defendants* intent, 


is obviously impossible to look into 
inde, however, intent and knowledge 
“rom their own conduct, from 
cuncing circumstances. 
an unlawful act is done intentionally 
Gone voluntarily and willfully, and 


with the specific intent to do something the 


law forbids, that is, with bad purpose either 


to disobey or disregard the law. Intent is 
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the purpose or aim or state of mind with which 

serson acts or fails to act. Ordinarily it! 
1 
is reascnable to infer that a person intends 
the natural and probable consequences of his | 


aots, knowingly done or krowingly omitted to 


be done. So in the absence of evidence in 


the case which leads you to a different or 
; | 

contrary conclusion, you may draw the inference 
| 

and find that any person involved intended 


such natural and probable consequences a5 one 


| 
| 
| 
i 
| 


standing in like circumstances and possessing) 

| 

like knowledge would reasonably have expected| 
act knowingly done or 


An act or failure to 


act is knowingly done if it is done volu 


and intentionally, and not because of mistake! 
| 
or accident or other innocent reason, as I | 
ntent may be proved by 
indirect or circumstantial evidence. As lI ale 
noted, it rarely can be established by any 
other neans. Witnesses may see and hear and 
be able to give direct evidence of what a 


person does or fails to do, but there can be, 


of course, no eyewitness account of the 


state of mind with which acts were done or 
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What a person does or fails to do 
may indicate to you either intent or lack of 
intent to act or to fail to act. Now, unless 
otherwise instructed, in determining any issue 
involving intent, you may consider all of the 
facts und circumstances which are in evidence | 
in the case which ray aid you in determining 
state of mind. 

We coma now to the fin 
inéictment, which is Count 3. This count of 
indictwent is directed only against one of 
are named in the indictment, 
A, Lombardo, | 


suote Count 3: “That on or about 


1375, in the Western District of | 


jaw York, Joseph A. Lombardo unlawfully did 


| 
| 


Gestrey certain property, namely, flash paper, 


in orGer to prevent its seizure before the 
| 


said property could be seized by Special Agents 
Peter J. Sofia and John E. Gill, Jr. of the 

Federal iiciiees of Investigation who were then 
and there duly authorized by law to search fox 


and seize the said property, all of which was | 


in violation of Section 2232 of Title 18, 


United States Code." That section says in 
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pertinont part "Whoever before, during or 
after seizure of any property by any person 
authorized to muke searches and seizures, in 
orfer to prevent the seizure or securing of 
is, wares, or merchandise by any person, 
he same, shall be guilty of an 
ninst the United States,* 
‘ferdant Joseph A, 
-ount 3 of the 
must be convinced beyond a 
yr each of the following 
that he did in fact destroy 
property, 
y, that his 
destroying the flash paper occurred 
Curing or after the se 
Special Agents Sofia and Gill, 


and Gill! 


to make a search and seizure 


| 
of certain property on Joseph A, Lonbardo's 


n, in his autcmobile or at his residence, 
| 


You are not, however, to consider whether 


the search warrents for Gefendant Lombardo’s | 
person and his automobile were valid. The 


legal validity of these documents is a question 
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of law for me to decide, and it isa not for 
your consideration. It is my instruction to 
you that the respective warrants were valid. 
Sofia and Gill were acting under proper auth rity 
ucting the search and in attempting to 
the seizure, and you must decide whether! 
ardo knew or believed or reasonably should 
siieved that Sofia and Gill 
element, it 
ist find that the defen 
sbardo's actions in burning the flash 
lone with the intent to prevent 
nn@ seizing it. 
sthers, 
means only that the d ndant Lovrbardo acted 
voluntarily and not by accident, and at the 
time of his action that he knew or believed 
or rensonably ought to have known or believed 
that a search and seizure was about to occur 
and, as I already told you, you ordinarily 


cannot prove it directly. There is no way of 


fathoming or scrutinizing the operation of 


| 
| 
| 
| 
| 
| 


the human mind, but you are entitled to infer 
the defendant's intent from the surrounding | 


circumatances, and you can consider any 
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statement or act mde or done or omitted by 
indant Lombardo, and all of the other facts 
ces in evidence which incicate 
his state of mind, It is ordinarily reasonable 


ry 


to infer that a person intends, as I have said 
before, the natural and prokable consequences | 
of acts knowingly done or knowingly omitted. 


You must remernber that Count 3 charges only 


* 


ardo with this offense against 
United States, Ina fon, his alleged 
actions, which are charged in Count 3 of the 


‘Gictmant, are not included as any overt act 


gider any ev 


to Count 3 when you are considering Count 2 

or Count 1 of the indictment or when you are 
non-guilt of any other 

defendant, Government's Exhibit 119, for 

example, the pink box and the remainder of 

the piece of what Mr. Duncan said was flash | 

paper, is an example of such evidence. How, | 


there are certain rules of law, some of which | 


I have already mentioned, which are common to 


all criminal cases and which you must apply 
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in reviewing the evidence which is before yous 
all criminal cases is that a 
defendant is presumed to ba innocent, and that 
presumption of innocence remains with each 

@efendant throughout the trinl and continues 
to exist until such time as each one of you 
ig convinced beyond a reasonable doubt by 

legal and competent evidence that the defendant 
is guilty of che offense or the offenses charge 


The burden or proof that a person is guilt 
z= < 


7 
Ke 
0 
Ou 
re 
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os 
ta 
Oo 
ya 
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Goverprent must present proof which is suffi- 
ciently strong to convince each ef you of 


each defen@ant's guilt beyond a reasonable 


4 


doubt. The requirement that the prosecution 


srove a defendant's guilt beyond a reasonable 


} 


doubt extends to every elsment of a crime or 


d. 


-3g with tha Goversn- 


crimes charged against the defendant. However, 


in determining whether the guilt of a defendant 


as to each and every essential element of the 
crime has been established beyond a reasonablt 
goubt, you are not limited to the proof from 


the Government's witnesses. If you are 
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satisfied from a review of all of the evidence 
in the case, both the Government"’s and the 
defendants’, of which there was in 
very little, or by the dafendants*® cross 
on we & an 4 a * 
examination of the Government's witnesses that 
evidence establishes guilt beyond a reason- 
able doubt, you my convict a defendant. 


the other hand, if you have a reascnable Gou 
You will,-:of course, 


count of the indictment, that is, 


nentioned reasonable coubt. A reasonabl 


| 
| 


doubt which is based upon 


comeon sense, and which arises 
| 

from the state of the evidence. Now, of course, 
it is rarely possible to preve anything to an 
absolute certainty. Proof beyond a reasonabl 


Goukt therefore is established if the evidence 


| 
is such as you would be willing to rely upon | 


and act upon in the mest important of your 


own affairs. A defendant, however, is not to 
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re 
CG 
"y 


sspicion or conje 


ie 
- 


not only from th 


6.6 


from a lack of 


evidence. Because the burden is upon the 


prosecution to prove the accused guilty beyond 
doubt of every essential element 


* 


charged, a Cefsndant has a right| 


but from 


remexber that a 


is based 


reason and as appeals to 
logic. It is a doubt which arises out of somt~ 
thing tangible in the evidence in the case or 


thing lacking in the case. It must be 


distinguished from a coubt which might be bas¢d 


upon emotion, such as upon a whim or upon a 
| 
fancy. If you feel uncertain and are not fully 


convinced that the defendant is guilty of the 
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| 


crimes charged, and you believe you are acting 
in a reasonable manner, and you believe that 
a reesonable man or woman in any matter of 
like importance would hesitate to convict 
because of such a doubt as you have, that is 
a reasonable doubt, to the benefit of which 
he defendant is entitled. If you have such 
a doubt you must acquit. As I have stated, a 


reasonable doubt in your mind as to any essen= 


tial element of the crime entitles the Gefendant 


to acquittal of the crime and count feinsiael | 
However, the rule that the Government must prove 
every essential element of the crime beyond a| 
sonable doubt does not mean that you must | 
the testimony of every Government 

as being true beyond a reasonable doubt 

every piece of evidence the ee 


has offered is true beyond a reasonable doubt, 
| 


It only means that the credible evidence as 
weighed and found by you under my instructions, 
and as viewed as a whole, must establish every 


essential element of the crime and each defen= 
i 


dants* guilt beyond a reasonable doubt. 


As the sole judges of the facts, you must 


determine which of the witnesses you will 
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believe, and what portion of their testimony 
you accept and what weight you attach to it. 
At times during the trial I sustained objec- 
ticns to questions without permitting the 
witness to answer or where an answer was rade 
I may have instructed that it be stricken from 
the record and that ycu disrecsard it and dis- 
miss it from your minds. You say not craw 
any inference from an unanswered question, 
nor may you consicer testimony which has been 


stricken in reaching your decision, 


evidence before you, 
fed frem your con- 
ration are not legally admissible and must 
not be considered. Under no circumsta 
should yeu ke influenced by the number of 


itnesses the Government has called or by the 


number of documents received in evidence or 


by the length of this trial. It is the colette, 


of the testimony and other evidence which 


counts, not the quantity. 
Each defendant is entitled to have his 
guilt or innocence as to each of the offenses 


charged determined from his own conduct and 
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from the evidence which applies to him, as if 
he were being ied alone. The guilt or 
innecenca of any one a ndant of any of 
should not influence your 
Cicts respecting the other Cefencants. You 


may find any one or more of the defendants 


guilty or not guilty. Nevertheless, you 


relate the evidence only as to that 


whom it is received, 


etermine the guilt of 
@2fznéant as to each separate charga by 


ev 


instance the 
statenrents,. 
statexzent or act 


or Cone by a Gefenécant 


court and after a crima has allegedly 


teen committed should always be considered wit 


caution and weighed with great care, and all 
such evicence in the case must convince you 


beyond a reasonable doubt that the statement 


or act was knowingly made or done, 


A statement or act is knowingly made or 
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done if it is done voluntarily and intentionally, 
| 
and not because of mistake or accident or som 3 
| 
other innocent reason. If the evidence in tha 
case does not convince you beyond a womiad 
Goubt that a statement was made voluntarily o 


intentionally, you should disregard the state 


entirely. On the other hand, if the evidence 


that a statement was in fact made voluntarily | 


me 
| 
| 
| 
in the case shows you beyond a reasonable doubt 
| 
| 
| 
| 
| 
| 
| 


ntenti Gefandant, you may con- 
sider it as evidence in the case and against 
that Gefendant. 

in an 

Anerican court is under no cbliygation to give | 
any evidence whatscever. You should not draw | 
any inference from the failure of the 
in this case to take the stand, A defendant 


has the right to go to you, the jury, on the 


contention that the evidence of the prosecuti 
is insufficient to warrant his conviction und 
the rules of law which I have been outlining 
to you. 


You also are the sole judges of the cred- 


ibility, which ie the believatllity of the 


witnesses, and the weight their testimony 
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Geservee. You should carefully scrutinize tha 
testimony given, and the circumstances under 
which each witness testified, and every natter 
in evidence which tends to indicate whether | 


the witness vas worthy of belief. You bring 


to this tack your own experience in your re- 


| 
I 
spective lives which has enabled you to varying 


| 
someona is telling | 


Judge each witnes: lligence, | 


state cf mind, and demeanor and 


wags on the stend, Judge 
| 


witness ray bear to 
in which 


| 
} 


by the verdict, 


| 
| 


and 12 ie to which, if at all, each witne 
either supported or contradicted hy other 
evidence. Of course, the mere fact that the 
imony of a witness is inconsistent or 
that there are other discrepancies in such 
testimony does not mean that you must reject 


the witness’ credibility. You must determine| 


whether the inconsistency or discrepancies are a 


result of falsification of whether, on the other 


hand, it is the result of innocent miscaicula 


tion or inaccurate observation, If you find 
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that any witness has lied with respect to any | 


material portion of his or her testimony, you | 


may regard that portion which you find to be 


, ia Pa 
unbelieveble or false or you may, if you desire, 
| 
disregard the witness* entire testimony. In 
evaluating credibility you will, of course, 


Getermine whether or not the testimony of a 


given witness is inherently improbable or 


| 


contradictory with respect to any material fact 


by other evidence in this case. Now, also you 


} 


will not find that a witness has lied if you | 


| 


t the witness so testified out of mre 
| 
| 


inadvertence, 

The rules of evidence ordinarily do not 
permit a witness to give opinions or conclu- 
sions but in exception to this rule exists as 

esses who we call expert witnessas. 


Ltnesses who by eCucation and experience 


| 


have become expert in some art, science, pro- 
fession or calling, and they are entitled to 
state an opinion as to relevant and material 


matters in which they profess to be expert. 


They may also state their reasons for the 


opinion. Mr. Duncan and Mr. Holmes were such 


witnesses in this case in their respective 
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zreas. You should consider each expert opinion 


| 
| 


received in evidence in this case and give to 
you think it Geserves. If 


that the opinion of an 


not based upon sufficient 
ence or if you should 

reasons given in support of | 

not scund or that the opinion | 


Seance, you may dis- 


the opinion completely. 


‘here ara two types of eviden 


efencant's conduct and who have testified 


Government may not be 


to the conduct 
on which guilt depends, this does not mean 
that it cannot produce proof sufficient to 
support a verdict. You are permitted to draw 


from one fact the existence of another if reagon 


and experience support the inference, that is 


to say, you may draw from facts which you find 
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proven such reasona!} 
justified by reason and logic in ligh 
own experience fi 


| 
| 
Proof of a chain of circumstances pointing 


| 
} 


the commission of an offense by an accused) 
ed circumstantial evidence, 
consider and find th both tyr 
Girect and circumstantial, besr on ¢t) 
innocense er guilt cf the defendant. 


eneral rule the law wakes no distinction 


and circumstantial evidence, but 
| 


| 


simply requires that before convicting a de- 


fFendant you be satisfied of his guilt heyond 


a reafonable doubt. 


which I have men- 


or 


facts which have been 
proven, A in ence which you draw from the 
evidence must reasonably flow from the evidende, 


and must be besed upon facts established by 


the evidence. Because a permissible inference 


in law must flow naturally from and be based | 


upon facts established by the evidence, it 


follows that you may not base further inferences 
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merely on inferences previously drawn, an 
inference cannot be drawn from another inference. 
of your consideration of all | 
ence as to a defendant you find 
certain evidence admits equally of two inferences, 
one which supports innocence and one which | 
Supports guilt, you must accept the inference! 
Supporting innocence and reject the inference! 
supporting cvilt, 
You are instructed as a ratter of law that 
not to be influenced by the fact that/ 
the United States is a party 
you that the 
considered @ Same as 
has the role of basing the | 


- ~ 


eevtor sa can ind also its attorney, 


| 


Enéler, is to be considered as any other 


| 
| 
| 


lawyer would be considered, 
It is your duty merely to determine the 
guilt or innocence of each dafendant, and you 


chould not concern yourselves in any way with) 


the punishment any defendant may receive if 


convicted because that is my concern and mine| 
| 
| 


alone, 


As I said, I am sending a copy of the 
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indictment to the jury rocm with you for your 
reference, and it has been warked Court Exhibit 
ar in mind, as ft have said before, thea 
avidence. It is merely a 


device used in our courts whereby a defendant| 


? 


% me 
Verh ie n wave been 


114 not consider 


proving or 


each of the defencants 
indictrent and agair 


° * on. - 
Each Font and 


iat you may 


guilty or 


your verdict as to any other offense 


any of the defendants. Your 


the guilt or innocence of each 
the defendants on exch count of the indict 

ment must be reached unanimously, with all 

twelve of you agreeing on the result. At 

any time during your deliberations you may 


return into court and report your verdict of | 


guilty or not guilty as to any defendant 
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rning any count as 


unanimously agreed. 


Sk238 Were 
identifica- 
soy, and that 
fact his brother, Jares 


fendant 


that each of you 


+ 


y were sworn in as members) 


swore that each of you would 
issue joined in this | 
case and a true verdict give therein according 


to the evidence so help you God, I suggest | 


try the issued without combining your thinki 
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to you that if you follow that oath and you | 
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| with any emotion that you will arrive at a 
2 trve and just verdict. It must be clear to 
\ 3 you that once you get into an enotional state, 
4 if you let bias or sympathy or prejudice 
5 interfere with your thinking, then you will 
6 not arrive at a true and just verdict. As 
: ? you Celiberete, ladies and gentlemen, please 
8 be careful to listen to the opinions of the 
9 | ther jurors, and ask for an opportunity to 
10 | express your cm views. No one juror holds 
YW center stage in the jury room, 2nd no cne 
; 12 turez controls or moenopolizes the deliberations. 
: 13 rf after listening to the other jurors, and 
i 14 if after stating vour own views, you becomes 
: 15 ecnvineed that your view is wrong, do not 
16 hesitate because of stubbornness or pride of 
V7 opinion te change your view. On the other 
18 hand, Go not surrender your honest conviction 
19 sclely because you are outnumbered. | 


20 As I have said, your verdicts must be 


21 unanimous, they must represent the absolute 
22 conviction of each one of you, and I shall 
23 ask for your verdict as to each Gefendant on 


: 24 each count. 


25 As you retire to your deliberations, as 
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one of your number to speak for you when you 
return into court or when you otherwise have 


to communicate with me. All communication 


from your deliberation room will be by a note 
that you will hand to the deputy marshal who 
will be on duty outside of your deliberation 
room, and he or shea will see that it gets to 
me. Do not ask the deputy marshal any ques- 


tions concerning your duties. By means of a 


note you can ask me questions, you can request 


a clarification of my instructions on the law) 


or a reading of my instructions or all or part 
| 
| 


of the testimony of any witness. Use a note | 
| 


also to a@vise me when you have reached your 


verdicts, or in appropriate circumstances, 
when you find yourselves so deadlocked that 


you fail unanimity is impossible. Never tell | 


ie or anyone else how your voting stands at 
any time, except to say in open court that a 
verdict or verdicts have been reached unanimously. 


Gentlemen, are there any exceptions or 


requests and, if so, do you want to be heard 


outside the presence of the jury? 


ME. ENDLER g Yes, your Honor. 
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1@ case then proceeded to swivationus and instru 


and deliberation, watn further deliberation a 


the following day. sfendant's couplaint, bas 


that Fox was allowed to participate 


voting jure Jefendants 


< 
he 


xurteen sworn) were i 
nornine 
use and of the seating of 
vacation at the end of the second 
geeuing, allowance to juror ¢ 


shether he would be preseut in 


tesber 7th. Suffice to say, I had every expectanc 


the jury was being 


selected that the verdicts (if azxy) 


be rendered before i‘2son's scheduled vacation, and 
reasonable 


Friday the 3rd (having hac 
nnowledge or warning 


g ¢ thet he was to be involved 


weeting or event on the 7th) 
to be present on the worning 


a 
4a 


juror Fox' 


edisposition. ‘the seatinre of Fox a! 


‘ 


nsufficlent ground for 


sures 
De te A ee 


ought to have 


thé <2 


ought to nave 


geatod a voting juror, 


certain (Cunsp 


ecif 


that I refused te charve that a 


could not be found to >d 


wet or 5 . me weet 
é one wno conducted the zanblinre 


an arrest and settins eside of 
the verdicts and for a disuissal of the indictment or for a 
Ts 


ew trial are hereby dented. 


Defendants Kelsey and Silverstein joined in the 


of defendant Cvezarzak and such are hereby 


and for 
judyment n.o.v. or for a new trial, ado} On defendant 


viCcarlo's contentions 


state Penal 
no basis for such holding. 
in not severing Count I11 fr 
purpes 


wer nanon 
PEeraeon 


hiz:sself was a defendant. Lombardo must be 
ould have been able to have -1iCarlo's 
£ Count III (Dicarlo'’s availabilitc 
have been no different on the trials of the other two 


defendants stood charged); but there is 


no showing, by argument or offer, what pertinent testin-ony 


Dicarlo could give concerning Lombardo's alleres destruc tion 


of gambling records as a Sovernment apent was 


a 


bE | 


Mefendant Lonbardo's izotions also 


No, Judge. 
tT haven't seen that, but 

right, thank you, Mr. Schaller. Ladies 
and gentlemen, we are going to adjourn for 


today. We actually going to adjourn into 


one o'clock Tuesday because of commitments 
ang on Tu 


at the time 


start a 


go on that, and assuming, as I now ao, that 


would not be appearing here at one o'clock 


T Will iat that time, 


at that 
time move Mrs. ydaliski as t alternate 
in your position as Juror Number Seven. Mr. 
Walsh handed me a note that somewhat surprises 
me, it may be my own inadvertence, but Mrs. 


Grobe, you indicated that you are planning a 


THE COURT: 


ey) 


yourselves or, most 


to anyone else, and if anyone 


with any on make sure I find out 


about it right away. see you on 


Tuesday at one o'clock. 


ing to be 


7 


» and it was known to all 


of jury selection, and I believe also that the 


time frame of this 


he oD 


trial was elicited by the 


Court from Mr. Endler, 


at least as the Government's 


ated, and 
alternates, 


and I declined to allow are on the 


record on it already. 


MR. JAY: My objection doesn't necessarily go to the 


eh, Oe 
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16 


17 


18 
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20 


21 


22 


23 


24 
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alternates, it goes to the factor that cur 
original jury, which was selected and sworn, 
our jury was known, it appears, at the time 4 
was sworn that this would not be the jury 
that would hear this case, that would actuall 


deliberate this case. That is what I object 


to, not necessarily the qualifications or the 
propriety of any of the alternates, But this 
jury it was known at the time of the swearing 
was not going to sit on this case, and that 2 
my objection. 


All vight, Mr. Jay. Anything further? 


Your Honor, if Juror Number 2 ever sits, ti 


Vou mean present Alternate Number 2, Mr. Fox? 
t understand he is in the same building with 
the FBI. He is an sspiring federal employee 
with the Internal Revenue Service. I think 
it would be grossly unfair if it came to pass 
that he would sit. 
Well, as I say, the record is protected by al 
of you in that regard. 

Thank you, Judge. 


Nothing more? All right. 


(Thereupon the court was in recess at 4:15 P.M.) 


that would probably be right. The first 
is usually han the material, 
a grasp of the 
then. I will see what we are coing 
to do on it. You can walk right out here and 
go out to the hall and go down the stairway 


or the eclevat I will be calling you up- 


CHMENCING AT 1:15 P. 


Tie COURT: 


and it involves Mr. 
who is Juror and I had known 
pretty much from the outset because he had 
come to m2 at the time we had the jurors come 
ip and indicated that he had a position of 


responsibility in Lancaster concerning school 


bussing, and he was in the process of revamping 
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course, 


a. 


rty-four regular 


bis Mae Say 
2) Grivers, 


apprises 


, > a a 


thirty. He says he respo 


} 
i 
i 
| 
| 
| 


ew routes, | 


necessary that 
ossibly can. Of course, I 
no indication at that juncture. At the 
same time I had in chambers, also on the record, 


had Alternate #1, Mr. Fox, who similarly hag 


problem which involves his hope fo. getting 


full time appointment with the IRS. You 
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anyway on | 


sessions. You 


and withoy 


and taking it on 
throughout indicated 
pretty much sole 
school bus 


transportation is concerned for his particular 


school district. Now, there are two things 


involved, and I, from my part, I put aside th 
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MR. DOYLE: 


1767; 4-80 
| 


pact that was nade earlier at the conclusion 


of the selection of the jury, upon the supposed 
| 


| 
bias or other lack of qualifications of Alternate 


#1, Mr. Fox, and nevertheless I do know that 
contentions were wade by defense counsel against 
his sitting, I remember particularly Mr, Jay, 
and I mentioned that. We lost one juror and 
have taken our initial Number One and put her | 
in place of Juror #7, Mr. Mascon, who we knew 
at the outset was going on vacation beginning 
on the 30th. So I would like to hear any 
suggestions that any of you have to put to 
me, while I make up my mind on the situati 
Zonor, I certainly would not oppose 

excusing Alternate #1 if it came down, I 
Gon't know what course othexs would take, but 
I would rather go with eleven people on the 


jury than have him in. 


I would be less than candid with the Court if 
I didn't say I was enormously concerned with 
Alternate #1. I'm sure the Court recalls tha 
I asked for extra challenges; I challenged 
for cause, and I can only at this time parrot 
Mr. NeMoyer's concern expressed when we 


excused Alternate #1 some time ago, that the 
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her alternate who indicated that 
fair in sitting on a case involving 


the IRS because of the nature of his personal 


feelings about it, and his feelings about tax | 
fraud cases, et cete: All of that just 
signals to me 

sitting. If he is into a tire 

into some school that is going 


career with the United States Government, I 


| 


can't help but question his ability to at that 


point impartially judge and determine with | 


that kind of deadline on him. I am enormously 
concerned about Number Gne, I would rather 


go with eleven. 


COURT: Mr. Jay? 


JAY: Your Honor, 
that was my point initially. 
All right, let's not go over it. Do you have | 
anything from that point? 

JAY: 

COURT: gh Mr. NeMoyer, you have 
expressed your view. Mr. Naples, 


Boreanaz is consulting? 


NAPLES : Your Honor, as we do, the only choice to go 


with twelve, is to use the alternate that is 


* 
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left, I would much prefer to 
COURT: Mr. Boreanaz? 
BOREANAZ Cudge, 7a Gd mucl 2xCep (0 say that 


after consultation with m I would 


oppose the excusal 


COURT: Mr. Endler? 


ENDLER Your Honor, as going with a jury of 


eleven or anything less than twelve, I am not} 


authorized to mak ny representation as to 
that to you. I am wondering, your Honor, 0 2 
there is anv alterna Mr. Boreanaz has a | 
potential problem, we micht not 
consider somehow not going Tues 


and Mr. Gardner would be 


could go with the original twelve. 


Know what Mr. rdner's situation is. 


THE COURT: The only availability I would think would be 
to not do anything on Tuesday morning and to 
get into the afternoon, which means we would 
have to be really summing up and charging on 


that day, which would certainly carry them 


into six thirty or seven o'clock by the time 


they had received the Court's instructions. 
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They could, of course, } ch necessarily 
would be only preliminary deliberations on 
that evening and come back on Wednesday mornin 
and do what they can during the day on 
Wednesday. Of course, pieced in with that 
might be Going what I indicated I did not want 
to Co, and what I think the Government would 


and that would be 


ations and having the Government get into] 


summation today, and having a hiatus 
Summation and the 
and whatever 
rnment has, and the charge, 
which would get it into the jury a lot faster| 


on TuesGay. Do you have a position on that, 


Prankly, your Honor, my obvious objection 
woule be splitting it up. My other objection 
* 


would be, frankly, I am not prepared at the 


present time to close, I am not prepared to 


give my closing. I am wondering, your Kenor, 
if at this time -- I know the Court has other 


pressing derands next week of its own, which 


of necessity might curtail the jury selection 


to a point where they have not fulfilled them 
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MR. 


NE MOYER: 


. 


Whether we have an alternative -- 
I at least don’t want to do it -— there 


an alternative in adjourning for a week and 


maybe aleviating all problems that way, and 


not holding anyone late, and having no problem 


as far aS any possible curtailment of delibera- 


and having the closings, charge and 


er 


ive 


preserve our twelve. 
still on, as far as the current 
Boreanaz? You are still 
Rochester, Mr. Boreanaz, 
ve made arrangements 
I can change those back again. 
arrangements, 
You probably would Like to be there on that 
motion? 
XY would, I have made arrangements to have 
someone else appear for m. 
As an alternative to Alternate #1, I 
any suggestion, even of the presecutor, up 


to and including the last, but certainly the 


week, no problem with that. 


I have no objection to what Mr. Endler proposes, 
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the jury up, I will stew on 


LIAM ia m0 ca Lie us witness on 


behalf of the Government, and having been previously duly 


svorn, resumed and testifi fur th: as follows: 


CROSS EXAMINATIGN BY MR. DOYLE (Cont‘'d.): 


Q. make su I have given you everything back, 


a 


9 ina different 


notes and the 


tera, and the tapes you have told us 


you used 
| 

: . 2 + . | 

to arrive at some of the opinions that you have given 

here over the last day or so? 

No, Sif. 


So that we get things in proper perspective, I think you 


have certainly told us, sir, and made it clear that you 


played no part in this investigation, isn't that right? 


That is correct. 
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keep things out and cross examining and going 


into Getails, which are necessary to the cas 


| 
* * * * . | 

and each lawyer is doing his best possible job that 
| 


} 
| 


client. As a result, 


have ended the Covernment's case, I have been 


assured by attorneys for the defendants that | 


} 
| 


while most of them have some evidence, I think 
22 cach 
they are not bound by wh is said, 
point gives me some 


brief amount of 


never know. Now, I 


nd out what the 


neys know this, of course, have 


become aware of certain problems that 
Gardner has, Juror #1, on the morning 
Tuesday the 7th, and have become aware of 
certain problems that Alternate #1, Mr. Fox, 


has on that day and the following day, but 


these do not, he tells me, become insurmountable 


until he reaches the fourth day of next week, 
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There is 
.ak%'s adjournment in this case, 


that that is not a healthy 


capable sumrations of attorneys to 
set all of this pulled together in your mind 
that you, pursuant to my instructions, can 


* 


2K Jo by, | 


u 
two weekends, it would have to off 


nd that would ba impossible, 
that we will do so only 
nine o'clock on Tuesday morning, the 


Cora in at that time. Mr. Gardner, if 


lighted to sse you here, 


| 
| 
you are in exactly the same situation that you 


me, and it is unchanged, 
then I will recognize that you cannot be here 
n spite of what you told me, you 


will be here morning, and if Mr. Gardner 


| 


| 


is not here, I am going to have to put you 


in his place in the box. I will expect each 


of the other jurors here at that time, at nin 
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211 of this I 


obably somewhe 


six thirty 


on it, you would | 


with someone 


sion, 
you with or without going to dinner 
relir 
my own thinking, but, 


a 


2t are going to 


in one 
evening's sitting starting that late, so that 
at some ar time, again subject to 


what you tell me, we would disband for the 


evening and come back on the next morning, and 


Wednesday, this would be the 8th, when you 


would continue your deliberations and hopefully 
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item of what was 
and this one item con 
its totality. I have received 218, 


have received a portion of what originally 


‘ | 
hed been marked as 142. ‘The Government originall 


had offered that, there were three plastic 
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i 
11 aA, The Buffalo office. 
2 | Q. In that same period, sir, did you have occasion to be 
| 
? 3 involved in the investigation of an illegal gambling 
| 4 business? 
5 ni eae ee 
6 Q. And sir, are you familiar with the term “case agent"? 
Dy Ay) Yes, siz. d 
' | 
8 | Oo, And at lesst for the purpose of this investigation were 
° 
9 | you what is known as the case agent? 
10 Ai YOR, Sars 
im QO. Rnd were there other persennel in the FBI, ether agents, 
\ 12 | working under your direction in this case? 
| 
WOR.) Thet £8: correct, 
* 
, 14 O,. Sir, dering this case, among other cases, did you have 
Le 15 oceasicn to conduct physical surveillance? 
1 ee ae eee 
V7 OQ. Can you tell us, sir, if you cana recollect when was the 
| 18 first cecasion with regard to this case? 
19 | aL o£ can't be sure, but I believe October 15, 1975. 
20 | 9, on October 15th can you tell us what you had occasion to 
21 | physically surveil, what you observed? 
° 22 | a. yes, six. I observed Edward Qvczarzak meet with Richard 
4 
23 Kelsey in the parking lct of the Como Park Mall. The two 
‘ 24 Grove their respective vehicles, Edward Owczarzak in an 


25 Oldsmobile convertible, license plate 432-EUD, drove this 
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blue Ci rolet, 2 


tween the twce 


Owes. 


i by way of the Ne 


OQvezarzak. 


the courtroom 


@ is, could you point him out? 


The gentleman that just stood up. 
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FEDERAL BUREAU OF INVESTIGATION 
4 
, Date of transcription _ 10/ Me / 7 S 


Physical Surveillance of EDWARD A. OWCZARZAK 
76 Williamstowne Court iiorth | 
Cheektowaga, New York 

October 15,1975 


Surveillance instituted in eeu 
captioned address. A black 

over gold sing cere Cutlass isi iey 
State License CU:yYSl) iii EUD is observec 
in the vici ree ty of tioned address. 


A white mele lieved to f ARD A. OVCZARZAK 
exits 76 Will iaast Wi Sag a iorth, enters above- 


i ‘i ‘ : 
de scribed vehicle and iCpal. Le are d + 


Above vehicle 
parking iot, 


my 


“nis ides canna 


es ok down 
a blue Chevro 
1s woe yee 


in the above 
Bem 1, proceeding 
ince then exits the 
on Union Road. 


> 


» 
» 


 O 


the entrywey of 
boa Millers pert 


4 


Interviewed on a O/ Ue WA is) i 5 ft a File # Buffe pie, BM 8 2 hea? 7 : 


SAs JOAN C. «ore cea ie ne 


— . oO _ pS ties UTA alte 
Se PR Se ac “Hoa eae Date dictated _ 


This document contains neither recommendations nor conclusions of the FBI. Jt is the property of the FBI and is loaned to your agency; 


% end its contents are not to be distributed outside your agency. 
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